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Mr. Barry R. Stephens, P.E.  
Director, Air Pollution Control Division 
Tennessee Department of Environment and Conservation 
William R. Snodgrass Tennessee Tower 
312 Rosa L. Parks Avenue, 15th Floor 
Nashville, TN 37243 
barry.stephens@tn.gov  
cc malcolm.butler@tn.gov 
 
Via Electronic Mail 
 
February 12, 2015 
 
Re: TVA Bull Run Title V, Acid Rain, and CAIR Permitting 
 
Dear Mr. Barry R. Stephens,  
 

The Sierra Club, Environmental Integrity Project, the Southern Alliance for Clean 
Energy, and Earthjustice submit the following comments on the draft Title V Permit (No. 01-
0009/567519), draft Title IV Acid Rain Permit (No. 01-0009/869161) and Draft CAIR Permit 
(No. 01-0009/869022) (collectively “the Draft Permit”) for Tennessee Valley Authority’s 
(“TVA”) Bull Run Fossil Plant.  As explained in more detail below, the Draft Permit fails to 
incorporate applicable requirements limiting sulfur dioxide pollution, fails to incorporate 
applicable requirements flowing from the Cross State Air Pollution Rule (“CSAPR”), contains 
impermissibly lax reporting requirements for both opacity and particulate matter pollution, fails 
to require continuous emissions monitoring for particulate matter, has an inadequate compliance 
assurance monitoring plan, fails to incorporate the applicable requirements from the Mercury and 
Air Toxics Standards, and grants an overly permissive permit shield.   
 

The public notice for the Draft Permit was published on January 13, 2015, for a 30-day 
public comment period.  Accordingly, these Comments are timely.  
 
I. Regulatory Background 
 
 A. General Requirements 
 

The Clean Air Act (“CAA”) is intended to protect and enhance the public health and 
public welfare of the nation.  See 42 U.S.C. § 7401(b)(1).  All major stationary sources of air 
pollution are required to apply for operating permits under Title V of the CAA.  40 C.F.R. 
§ 70.5(a); see 42 U.S.C. § 7661a(a) (“[I]t shall be unlawful . . . to operate . . . a major source . . . 
except in compliance with a permit issued by a permitting authority under this subchapter.”).  
Title V permits must provide for all federal and state regulations in one legally enforceable 
document, thereby ensuring that all CAA requirements are applied to the facility and that the 
facility is in compliance with those requirements.  See 42 U.S.C. §§ 7661a(a) and 7661c(a); 40 
C.F.R. § 70.6(a)(1).  These permits must include emission limitations and other conditions 
necessary to assure a facility’s continuous compliance with all applicable requirements of the 
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CAA, including the requirements of any applicable state implementation plan, or SIP.  See id.  
Title V permits must also contain monitoring, recordkeeping, reporting, and other requirements 
to assure continuous compliance by sources with emission control requirements.  See 40 C.F.R. § 
70.  It is unlawful for any person to violate any requirement of a Title V operating permit.  See 
42 U.S.C. § 7661(a). 

 
A Title V permit is issued for a term of no more than five years, 40 C.F.R. § 70.6(a)(2), 

with a timely and complete application for renewal filed by the source at least six months prior to 
the date of permit expiration.  40 C.F.R. § 70.5(a)(1)(iii).  Once a complete renewal application 
has been submitted, the existing permit governs the source’s operation until the application is 
acted upon by the permitting agency.  See 40 C.F.R. § 70.7(b); 40 C.F.R. § 70.7(a)(2) (“[T]he 
program shall provide that the permitting authority take final action on each permit application 
(including a request for permit modification or renewal) within 18 months . . . after receiving a 
complete application.”).  Permit modifications and renewals are subject to the same procedural 
requirements, including those for public participation and federal review, which apply to initial 
permit issuance. See 40 C.F.R. § 70.7(c)(1)(i). 

 
 The EPA has delegated to Tennessee, through the Tennessee Department of Environment 
and Conservation (“TDEC”), the authority to administer the Title V operating permit program 
within the State.  Title V permits issued by TDEC must include enforceable emission limitations 
and standards and such other conditions as are necessary to assure compliance with all applicable 
requirements at the time of permit issuance.  See 42 U.S.C. § 7661c(a); 40 C.F.R. § 70.6(a)(1).  
“All applicable requirements” include standards or other requirements in state or federal 
regulations required under the CAA, including those that have been promulgated or approved by 
EPA through rulemaking at the time of issuance of a permit but that have future effective 
compliance dates, as well as standards provided for in Pennsylvania’s SIP that are effective at the 
time of permit issuance.  See 40 C.F.R. 70.2 
 
 B. Monitoring Requirements 
 

In addition to necessary emission limitations and standards, each Title V permit must 
contain sufficient monitoring, recordkeeping, reporting, and inspection and entry requirements to 
assure compliance with those limits.  See 40 C.F.R § 70.6(a)(1), § 70.6(a)(3), and § 70.6(c)(2).  
Monitoring requirements must “assure use of terms, test methods, units, averaging periods, and 
other statistical conventions consistent with the applicable requirement.” 40 C.F.R. § 
70.6(a)(3)(i)(B); 40 C.F.R. § 70.6(c)(1) (requiring “compliance certification, testing, monitoring, 
reporting, and recordkeeping requirements sufficient to assure compliance with the terms and 
conditions of the permit”) (emphasis added).  These monitoring requirements consist of both 
“periodic” and “umbrella” monitoring rules.  See generally Sierra Club v. EPA, 536 F.3d 673 
(D.C. Cir. 2011).   

 
The periodic monitoring rule provides that where an applicable requirement does not, 

itself, “require periodic testing or instrumental or noninstrumental monitoring,” the permit-writer 
must develop terms directing “periodic monitoring sufficient to yield reliable data from the 
relevant time period that are representative of the source’s compliance with the permit.”  
40 C.F.R. § 70.6(a)(3)(i)(B); 40 C.F.R. § 70.6(c)(2)(iv) (requiring that substances and parameters 
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are to be sampled and monitored at reasonable intervals so as to assure compliance with the 
permit or applicable requirements).  In other words, if compliance with a given applicable 
requirement is a condition of the permit, the permit must contain monitoring of a frequency and 
type sufficient to assure compliance to the emitter, to the permitting authority, and to the public.   

 
 In instances where governing regulations set forth monitoring requirements inadequate to 
ensure compliance with certain applicable standards, the Title V permit must supplement those 
requirements to the extent necessary to ensure compliance with the permit’s terms and 
conditions.  This “umbrella” monitoring rule, 40 C.F.R. § 70.6(a)(3)(C), backstops the periodic 
requirement by making clear that permit writers must also correct “a periodic monitoring 
requirement inadequate to the task of assuring compliance,” Sierra Club, 536 F.3d at 675.  EPA 
has confirmed the rigor of Title V permit monitoring requirements.  See In re U. S. Steel Corp., 
Petition No. V-2009-03, 2011 WL 3533368, at *5 (EPA Jan. 31, 2011) (concluding that “[t]he 
rationale for the monitoring requirements . . . must be clear and documented in the permit 
record” and that adequate monitoring is determined by careful, content-specific inquiry into the 
nature and variability of the emissions at issue); see also U.S. EPA, Order Granting in Part and 
Denying in Part Three Petitions for Objection to Permits, Petitions Nos. III- 2012-06, III-2012-07, 
and III -20 13-02 (July 30, 2014) at 45.1 
 
 C. Permit Shields 
 

Permit shields in Title V permits dictate that compliance with the conditions of a permit 
shall be deemed compliance with any applicable requirements as of the date of permit issuance, 
provided that (i) such applicable requirements are included and are specifically identified in the 
permit; or (ii) the permitting authority, in acting on the permit application or revision, determines 
in writing that other requirements specifically identified are not applicable to the source, and the 
permit includes the determination or a concise summary thereof.  40 C.F.R. § 70.6(f)(1).   

 
Thus, an explicitly essential limitation on permit shields is that they can only be applied 

to specifically identified applicable requirements.  In United States v. East KY Power Co-op, Inc, 
498 F. Supp. 2d 1010, 1013 (E.D. Ky. 2007), the Court held that, pursuant to 40 C.F.R. § 
70.6(f)(1), a permit shield deems compliance with the permit to be compliance with any 
applicable requirements only to the extent that those requirements are “specifically identified” in 
the Title V permit.  The EK Power Co-op decision reflects EPA’s long held position that is 
evidenced by the plain language of EPA’s regulations and the CAA.  For example, in a Title V 
Petition Response, EPA stated that 40 C.F.R. § 70.6(f), “makes clear that the permit shield 
extends only to requirements which are included specifically in a Title V permit, either as an 
applicable requirement or in a nonapplicability determination,” and that “a permit shield cannot 
preclude enforcement for violations of a standard unless the permit contains a specific 
determination that the source is not subject to the standard.”  U.S. EPA, In the Matter of Midwest 
Generation, LLC Waukegan Generating Station, Petition No. V-2004-5 (Sept. 22, 2005) 
(denying petition as to permit shield, because shield did not include nonapplicability 

                                                 
1 Available at http://www.epa.gov/region7/air/title5/petitiondb/petitions/homer_ 
response2012.pdf; hereinafter “EPA Order.” 
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determination for either New Source Review or opacity requirements).2  The permit shield 
stipulates that compliance with the conditions of the permit is deemed to be compliance with 
those applicable requirements that are specifically identified in the permit or those requirements 
that the State specifically identifies as not applicable.  See 40 C.F.R. § 70.6(f) (emphasis added). 
  

Permit shields also do not apply to changes made under off-permit provisions of Part 
70—that is, changes made pursuant to an alternative operating scenario are not covered by the 
permit shield.  As EPA has stated, “[f]ailure to anticipate and include a particular change under 
an [Alternative Operating Scenario] does not in and of itself bar the source from implementing 
the change if it can satisfy the requirements of the off-permit provisions in part 70, such as those 
set forth at 40 C.F.R. 70.4(b)(12) and (b)(14).  The permit shield does not extend to changes 
made pursuant to these provisions.”  72 Fed. Reg. 52,206, 52,216, fn. 22 (Sept. 12, 2007) (citing 
40 C.F.R. 70.4(b)(12)(i)(B), (b)(12)(ii)(B), (b)(14)(iii).).  In addition, permit shields do not apply 
to changes that do not undergo public review.  See, e.g., 63 Fed. Reg. 50,280, 50,313 (Sept. 21, 
1998) (“Like CAA section 502(b)(10) changes, most administrative permit amendments, and 
[minor permit modifications] which do not undergo prior public review [see sections 
70.4(b)(12)(i)(B), 70.7(d)(4) and 70.7(e)(1)(vi)], the Part 70 permit shield may not extend to an 
[on-site implementation log] or source determinations made pursuant to the change management 
approach that have failed to undergo prior EPA and public review.”).   
 
II.  Substantive Comments  
 

A. The Draft Permit Improperly Fails to Include All Applicable Requirements 
Concerning Sulfur Dioxide Emissions 

 
 As noted above, Title V permits must include all applicable requirements to which the 
permitted major source is subject.  See 42 U.S.C. §§ 7661a(a) and 7661c(a); 40 C.F.R. § 
70.6(a)(1).  For Bull Run, the requirement in the governing 2011 Consent Decree3 that Bull Run 
operate its wet flue gas desulfurization system (“FGD”) continuously is one such requirement.  
See Consent Decree at ¶ 85 (“TVA shall install and commence Continuous Operation” of the wet 
FGD at Bull Run as of the “Consent Decree Obligation Date”); see also id. at ¶ 132 (noting that 
the obligations of the Consent Decree resolve civil claims arising, in part, from “Section 111 of 
the Act”); 40 C.F.R. § 70.2 “Applicable Requirements” at (3).  However, the Draft Permit fails to 
contain anywhere a requirement that TVA operate the Bull Run wet FGD continuously during 
boiler operation.  This is despite the fact that the application for the renewal Title V Permit 
application lists as a “current emissions requirement” the obligation to continuously operate the 
wet FGD.  See Draft Permit, Major Source Operating Permit Application Current Emissions 
Requirements and Status, at 71 (detailing the “Federal Facilities Compliance Agreement (FFCA) 
and Consent Decree (CD) Requirements” mandating that Bull Run “shall Continuously Operate 
the FGD system consistent with the requirements in FFCA 89/CD 85”).   

                                                 
2 Available at http://www.epa.gov/region7/air/title5/petitiondb/petitions/midwest_generation 
_waukegan_decision2006.pdf.   
3 Consent Decree in Alabama v. Tennessee Valley Authority, Civil Action No. 3:11-cv-00170, ¶ 
107 (E.D. Tenn., June 30, 2011), available at 
http://www2.epa.gov/sites/production/files/documents/tvacoal-fired-cd.pdf. 
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 Accordingly, the Draft Permit must be revised to make it clear that Bull Run’s wet FGD 
system must be continuously operated while the main boiler is in operation.4  
 
 B. The Draft Permit Improperly Fails to Incorporate the Requirements of CSAPR 
 
 Although the Draft Permit includes language mandating compliance with the 
requirements of CAIR, it does not include any such language mandating compliance with 
CSAPR, or indeed, any mention of CSAPR at all.  This is improper and must be rectified in a 
final permit.  
 
 Although CSAPR was stayed by the D.C. Circuit, and vacated on August 21, 2012, the 
D.C. Circuit’s decision was subsequently vacated by the Supreme Court.  See EPA v. EME 
Homer City Generation, L.P., 134 S.Ct. 1584 (2014).  Thereafter, the D.C. Circuit lifted its stay 
(see EME Homer City Generation, L.P. v. EPA, No. 11-1302, Order, at 3 (D.C. Cir. Oct. 23, 
2014) (ordering that “EPA’s motion to lift the stay be granted”)), and EPA promulgated a rule 
clarifying that CSAPR’s phase 1 implementation would begin January 1, 2015.  See 79 Fed. Reg. 
71,663 (Dec. 3, 2014).    
 
 Accordingly, the emission limitations and reductions included in CSAPR are applicable 
requirements to which Bull Run is subject during the time frame contemplated by the Draft 
Permit, and those requirements must be included in any final permit.   
 

C. The Evaluation Requirements for Opacity and PM in the Draft Permit Are 
Impermissibly Lax 

 
 As currently written, the Draft Permit contemplates exceedingly infrequent reporting of 
opacity and particulate matter (“PM”) emission rates.  This extreme infrequency is improper, and 
must be rectified in any final permit that TDEC issues.  
 
 As noted above, Title V permit must contain sufficient monitoring, recordkeeping, 
reporting, and inspection and entry requirements to assure compliance with permit limits.  See 40 
C.F.R § 70.6(a)(1), § 70.6(a)(3), and § 70.6(c)(2).  Accordingly, it is the obligation of the permit 
writer to incorporate terms directing “periodic monitoring sufficient to yield reliable data from 
the relevant time period that are representative of the source’s compliance with the permit.”  
40 C.F.R. § 70.6(a)(3)(i)(B); 40 C.F.R. § 70.6(c)(2)(iv) (requiring that substances and parameters 
are to be sampled and monitored at reasonable intervals so as to assure compliance with the 
permit or applicable requirements).  
 

                                                 
4 The Draft Permit also includes a requirement that, for evaluating compliance with sulfur 
dioxide emission limits, “eighteen (18) valid one-hour data averages are required in order to 
calculate a valid daily average (midnight to midnight).”  Draft Permit at 26.  Any final permit 
must clarify that the permittee may not evaluate the daily average based on merely 18 hours’ 
worth of data if more hours of data exist for that particular period.  The entire available data set, 
and not merely a subset, should be used for evaluating compliance.   
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 For PM, the Draft Permit sets a limit of  “0.03 pounds per million Btu of heat input,” and 
then notes that monitoring “ shall be conducted by stack testing . . . performed on a biennial 
basis.”  Draft Permit at 23.  For opacity, the Draft Permit contemplates requiring visible pollution 
to never exceed 20% opacity, aside from short periods of no longer than 6 minutes occurring no 
more frequently than once per hour where opacity may rise to 40%.  Id. at 24.  However, for both 
PM and opacity, while the Draft Permit requires continuous monitoring (see id. at 23, referring to 
“continuous in-stack opacity monitor(s)”; id. at 24 (“Opacity shall be recorded by a continuous 
opacity monitoring (COM) system”)), compliance is verified by extremely infrequent stack 
testing.  See id. at 23 (requiring biennial stack testing for particulate matter); id. at 24 (requiring 
biannual stack testing for opacity).  Evaluating short-term emission standards for PM and opacity 
with stack tests performed every 6 months or, worse still, every 24 months, is entirely 
incompatible with the requirement that the permit evaluates compliance “sufficient to yield 
reliable data from the relevant time period that are representative of the source’s compliance with 
the permit,” 40 C.F.R. § 70.6(a)(3)(i)(B), particularly where, as here, the permit requires 
continuous generation of emissions data.  TDEC is obligated to correct this evaluative defect, by 
setting shorter terms for evaluating compliance with the PM and opacity requirements applicable 
to Bull Run.  Sierra Club, 536 F.3d at 675.  
 

D. The Draft Permit Fails to Include Required Continuous Emissions Monitoring for 
Particulate Matter 

 
TVA is required to install, calibrate, operate, and maintain a Continuous Emissions 

Monitor System (“CEMS”) for particulate matter (“PM”) under the 2011 Consent Decree.  
Under Paragraph 107 of that Decree, “TVA shall install, correlate, maintain, and operate PM 
CEMS as specified below”; the Consent Decree further requires TVA to maintain hourly average 
emission values, and to operate the PM CEMS “at all times when at least one Unit it serves is 
operating.”5  Paragraph 109 applies this requirement to Bull Run (“TVA shall install, correlate, 
maintain, and operate six (6) PM CEMS on stacks at the following Units: Paradise Unit 3, Bull 
Run Unit 1 . . .”).  Consistent with the Consent Decree, the renewal Title V Permit application 
lists as a “current emissions requirement” the obligation to install and operate the PM CEMS.  
See Draft Permit, Major Source Operating Permit Application Current Emissions Requirements 
and Status, at 73 (detailing the “Federal Facilities Compliance Agreement (FFCA) and Consent 
Decree (CD) Requirements” mandating that TVA “shall install, correlate, maintain and operate 
the PM CEMS at Bull Run Fossil Plant.”). 
 

The federal Mercury and Air Toxics Standards (“MATS”)—with which TVA must 
comply with by April 16, 2015—likewise requires a PM CEMS at Bull Run.  The MATS rule 
requires one of three continuous compliance demonstrations for non-mercury hazardous air 
pollutants (“HAPs”) or filterable PM: PM CEMS, continuous parametric monitoring, or 
quarterly stack tests.  See 40 CFR § 63.10000.  Yet, none of these three options are required in 
the proposed permit. 
 

                                                 
5 Consent Decree in Alabama v. Tennessee Valley Authority, Civil Action No. 3:11-cv-00170, ¶ 
107 (E.D. Tenn., June 30, 2011), available at 
http://www2.epa.gov/sites/production/files/documents/tvacoal-fired-cd.pdf. 
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The requirement that TVA install, correlate, maintain, and operate a PM CEMS at Bull 
Run is clearly an applicable requirement.  TDEC must revise the Draft Permit to incorporate the 
entirety of the Consent Decree’s PM CEMS obligation in Section E of the permit.  In addition, as 
described above, TDEC should list the PM CEMS as a compliance method under Section E3-4 
of the permit. 

 
E. The Permit’s Compliance Assurance Monitoring Plan Does Not Ensure 

Compliance with the Permit’s Particulate Matter Limit 
 

As a preliminary matter, we note that a Compliance Assurance Monitoring (“CAM”) plan 
for PM should not be necessary given the fact, discussed above, that TVA is required to operate 
a continuous PM monitor.  Having said that, the CAM plan contemplated in the draft permit is 
inadequate for the following reasons. 
 

Permitting agencies are required to incorporate the CAM requirements of 40 C.F.R. Part 
64 into renewal Title V permits for all large, controlled emissions units that meet all of the 
requirements specified in 40 C.F.R. Part 64, namely that the emissions unit is located at a major 
source that is required to obtain a Title V permit, 40 C.F.R. § 64.2(a); the emissions unit is 
subject to an emission limitation or standard for an applicable pollutant, 40 C.F.R. § 64.2(a)(1); 
the emissions unit uses a control device to achieve compliance with this applicable limitation or 
standard, 40 C.F.R. § 64.2(a)(2); the potential pre-control emissions of the applicable pollutant 
from the emissions unit are at least 100 percent of the major source threshold, 40 C.F.R. § 
64.2(a)(3); and the emissions unit is not otherwise exempt, 40 C.F.R. § 64.2(b). 
 

Proper operation of the control devices should be assured in a CAM plan by selecting 
representative control device operating parameters (such as voltage, flow rates, temperature, 
etc.), establishing indicator ranges for the operating parameters (accounting for site-specific 
factors such as margin of compliance, emissions control variability, correlation with emissions, 
historical data, similar sources, and emission testing data), and establishing appropriate data 
collection and averaging times.  Monitoring values during all periods of operation should serve 
as the baseline for establishing the CAM indicator ranges.  Ultimately, a properly designed CAM 
plan should serve to identify potential problems in the operation and maintenance of the control 
device and prompt the owner or operator to take corrective action before there is a deviation 
from an applicable emission limitation/control requirement. 
 

In this instance, the Draft Permit does contain a nominal CAM plan for Bull Run 
beginning at page 81 of the Draft Permit.  However, the proposed CAM plan is substantively 
flawed in that is does not provide for sufficient compliance assurance monitoring.  Consequently, 
the Department has not shown that the plan will satisfy its intended purpose; specifically, it has 
not shown that the enhanced monitoring under the plan will provide a “reasonable assurance” of 
compliance with applicable requirements by ensuring that the emission control system (in this 
case, the electrostatic precipitators, or “ESPs”) are working properly. 
 

First, Bull Run Unit 1 operates an ESP to control PM emissions.  That Unit is subject to a 
PM limit of 0.03 lbs/MMBtu that must be met at all times.  However, the proposed CAM plan 
definition of “excursion,” which generally means a consecutive 3-hour period of over 20% 
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opacity, excludes events defined as startups, shutdowns, or malfunctions.  Under the CAM plan, 
startup, shutdown and malfunction events, which are not exempt from the PM limit, can 
potentially be of unlimited duration, but can reasonably be expected to last from several hours to 
perhaps as long as a day in some circumstances.  Thus, although these events could of course be 
reflective of significant PM emission limit violations, they would go unrecognized under the 
proposed CAM plan.  Accordingly, the proposed CAM plan is inadequate and fails provide a 
basis for demonstrating “reasonable assurance” of compliance with the PM limit which must be 
met at all times, including during startups, shutdowns, and malfunctions. 
 

Second, the CAM plan sets the excursion threshold at an impermissibly high level.  The 
“Monitoring approach Justification” for the CAM plan states that “the predicted mass emissions 
rate at 20% opacity [the excursion threshold] is 0.039 lb/MMBtu.”  Draft Permit at 87.  In other 
words, the CAM plan would allow PM to exceed the permit limit of 0.03 lb/MMBtu by up to 
30% without triggering reporting or corrective action requirements.  This is plainly 
inappropriate.  According to the limited data presented in the CAM plan, a more appropriate 
threshold would be somewhere between 13% and 18% opacity (corresponding to PM emissions 
rates of 0.023 and 0.036 lb/MMBtu, respectively).  Id.   
 

Based on the discussion above, the CAM plan does not meet the requirements of 40 
C.F.R. Part 64 and should not be approved.  If TDEC is to rely on the CAM plan to ensure 
compliance with the permit’s PM limit, then the CAM plan must be revised. 

 
F. The Draft Permit Fails to Include All Applicable Requirements of the Federal 

MATS Rule 
 

On December 16, 2011, EPA’s Administrator signed the final MATS rule for existing 
electric utility generating units such as Allen, and this rule was published in the Federal Register 
on February 16, 2012.6  The Draft Permit makes a very brief reference to the MATS rule in 
condition ES-18 (page 28): “On and after April 16, 2015 (unless a compliance extension is 
requested and granted), the permittee shall comply with the emissions standards of 40 CFR 63, 
Subpart UUUUU.”  This cursory mention of an extensive set of applicable requirements is 
inadequate.  The Draft Permit must be revised to incorporate each applicable requirements of the 
MATS rule.   
 

Clean Air Act Section 504(a), 42 U.S.C. § 7661c(a), requires each Title V permit to 
“assure compliance with applicable requirements of this chapter, including the requirements of 
the applicable implementation plan.”  40 C.F.R. § 70.2 further defines “applicable requirements” 
as including “requirements that have been promulgated or approved by EPA through rulemaking 
at the time of issuance but have future effective compliance dates.”  See also Tenn. Comp. R. & 
Regs. 1200-03-09-.02(11)(b)(5).  Thus, although the compliance deadlines for the MATS rule 
are set in the future (April 16, 2015), its provisions are clearly applicable requirements under 
state and federal law. 
 

                                                 
6 77 Fed. Reg. 9304 (Feb. 16, 2012).   
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For existing coal-fired units like those at Bull Run, the MATS rule sets limits for non-
mercury metals (the rule sets standards for various metals, total metals, and also for filterable 
particulate matter, as a surrogate for these metals), mercury, and for acid gases (the rule sets 
limits for hydrochloric acid or for SO2, a surrogate).  All of these requirements must be included 
in the permit.   
 

In addition, the MATS rule includes many requirements that may not be generally 
thought of as “emissions standards,” even though they are published within the “National 
Emission Standards” section of the Code of Federal Regulations.  Specifically, the MATS rule 
includes compliance monitoring requirements (40 C.F.R. §§ 63.10000 and 63.10020), work 
practice standards for periods of startup and shutdown (40 C.F.R. Pt. 63, Subpt. UUUUU, Tbl. 
3), and requirements for recording certain data during periods of startup and shutdown (40 
C.F.R. § 63.10020(e)).  All of these are applicable requirements for Bull Run, and all of these 
must be listed as such in Section E of the Title V Permit. 
 

G. The Draft Permit’s Allowances for Startup and Shutdown are Inconsistent with 
the MATS Rule and Are otherwise Impermissible 

 
The Draft Permit provides “due allowance” for visible emissions (opacity) in excess of 

permit limits when such emissions are “necessary or unavoidable due to routine startup and 
shutdown conditions.”  See Draft Permit at 24, Condition E3-7, and 15, Condition D1.  The Draft 
Permit also contemplates requiring TVA to take merely “reasonable measures” to minimize 
emissions during these periods.  See Draft Permit at 12, Condition B9.  These provisions are 
impermissibly lax, and must be replaced with the new startup and shutdown requirements of the 
MATS rule. 
 

On November 19, 2014, the EPA finalized its reconsideration of the MATS rule’s startup 
and shutdown provisions.  See 79 Fed.Reg. 6,877.  The rule provides specific definitions of 
startup and shutdown (40 C.F.R. § 63.10042) and a set of specific work practice and record-
keeping requirements for startup and shutdown periods.  As described above, these include 
compliance monitoring requirements (40 C.F.R. §§ 63.10000 and 63.10020), work practice 
standards for periods of startup and shutdown (40 C.F.R. Pt. 63, Subpt. UUUUU, Tbl. 3), 
including requirements that TVA use clean fuel as defined in the rule (40 C.F.R. § 63.10042), 
and requirements for recording certain data during periods of startup and shutdown (40 C.F.R. § 
63.10020(e)). 
 

TDEC must replace the startup and shutdown language in the Draft Permit with the new, 
applicable federal requirements for startup and shutdown. 
 

H. The Draft Permit Grants an Impermissibly Broad Permit Shield       
 

The Draft Permit contemplates granting a permit shield to TVA such that “[c]ompliance 
with the conditions of this permit shall be deemed compliance with all applicable requirements 
as of the date of permit issuance.”  Draft Permit at 5.  However, the terms of the permit shield 
laid out in the Draft Permit must be revised and clarified to make it clear that the permit shield 
does not apply to any changes in operation made without public notice and comment or to 
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changes made pursuant to alternate operating scenarios.   See, e.g., 63 Fed. Reg. 50,280, 50,313 
(Sept. 21, 1998) (“Like CAA section 502(b)(10) changes, most administrative permit 
amendments, and [minor permit modifications] which do not undergo prior public review [see 
sections 70.4(b)(12)(i)(B), 70.7(d)(4) and 70.7(e)(1)(vi)], the part 70 permit shield may not 
extend to an [on-site implementation log] or source determinations made pursuant to the change 
management approach that have failed to undergo prior EPA and public review.”); 72 Fed. Reg. 
52,206, 52,216, fn. 22 (Sept. 12, 2007) (“[f]ailure to anticipate and include a particular change 
under an [Alternative Operating Scenario] does not in and of itself bar the source from 
implementing the change if it can satisfy the requirements of the off-permit provisions in part 70, 
such as those set forth at 40 C.F.R. 70.4(b)(12) and (b)(14).  The permit shield does not extend to 
changes made pursuant to these provisions.”) (citing 40 C.F.R. 70.4(b)(12)(i)(B), (b)(12)(ii)(B), 
(b)(14)(iii).).  
  
III. Conclusion 
 
 For the foregoing reasons, the Draft Permit must be revised consistent with the arguments 
above before it is finalized.   
 
Dated: January 22, 2015 
 
 
 
 /s/   
Zachary M. Fabish 
Staff Attorney 
The Sierra Club 
50 F Street NW, 8th Floor 
Washington, D.C. 20001 
(202) 675-7917 
(202) 547-6009 (fax) 
zachary.fabish@sierraclub.org 
 
Angela Garrone  
Southeast Energy Research Attorney 
Southern Alliance for Clean Energy 
P.O. Box 1842  
Knoxville, TN 37901 
(865) 637-6055 ex. 23 
angela@cleanenergy.org  
 
Abel Russ 
Attorney 
Environmental Integrity Project 
1000 Vermont Avenue NW, Suite 1100 
Washington, D.C. 20005 
(802) 662-7800 
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aruss@environmentalintegrity.org 
 
Mary Whittle 
Staff Attorney 
Earthjustice Northeast Office 
1617 John F. Kennedy Blvd., Suite 1675 
Phildadelphia, PA 19103 
(215) 717-4524 
(212) 918-1556 (fax) 
mwhittle@earthjustice.org 
 


