
 

 

Mr. Joshua Bartlett  
Air Pollution Control Division 
Tennessee Department of Environment and Conservation 
William R. Snodgrass Tennessee Tower 
312 Rosa L. Parks Avenue, 15th Floor 
Nashville, TN 37243 
air.pollution.control@tn.gov 
 
Via Electronic Mail 
 
March 25, 2015 
 
Re: TVA Kingston Title V Modification 
 
Dear Mr. Bartlett,  
 

The Southern Alliance for Clean Energy, Southern Environmental Law Center, 
Environmental Integrity Project, Earthjustice and Sierra Club submit the following comments 
on the proposed modifications to the Title V permit for Tennessee Valley Authority’s (“TVA”) 
Kingston Fossil Plant (“Draft Permit”).  As explained in more detail below, the Draft Permit 
contains improper limits for sulfur dioxide pollution and contains no appropriate HCl 
surrogate limits, fails to include any limits for mercury emissions from the coal boilers, 
contains impermissibly lax compliance monitoring requirements for both opacity and 
particulate matter pollution and improperly uses outdated regulatory language to address 
startup and shutdown emissions.   
 

The Draft Permit was noticed on February 23, 2015, for a 30-day public comment 
period.  Accordingly, these Comments are timely.  
 
I. Regulatory Background 
 
 A. General Requirements 
 

The Clean Air Act (“CAA”) is intended to protect and enhance the public health and 
public welfare of the nation.1 All major stationary sources of air pollution are required to 
apply for operating permits under Title V of the CAA.2 Title V permits must provide for all 
federal and state regulations in one legally enforceable document, thereby ensuring that all 
CAA requirements are applied to the facility and that the facility is in compliance with those 
requirements.3  These permits must include emission limitations and other conditions 

                                       
1 See 42 U.S.C. § 7401(b)(1).   
2 40 C.F.R. § 70.5(a); see 42 U.S.C. § 7661a(a) (“[I]t shall be unlawful . . . to operate . . . a major source . . . except in 
compliance with a permit issued by a permitting authority under this subchapter.”). 
3 See 42 U.S.C. §§ 7661a(a) and 7661c(a); 40 C.F.R. § 70.6(a)(1).   
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necessary to assure a facility’s continuous compliance with all applicable requirements of the 
CAA, including the requirements of any applicable state implementation plan, or SIP.4 Title V 
permits must also contain monitoring, recordkeeping, reporting, and other requirements to 
assure continuous compliance by sources with emission control requirements.5 It is unlawful 
for any person to violate any requirement of a Title V operating permit.6   

A Title V permit is issued for a term of no more than five years with a timely and 
complete application for renewal filed by the source at least six months prior to the date of 
permit expiration.7  Once a complete renewal application has been submitted, the existing 
permit governs the source’s operation until the application is acted upon by the permitting 
agency.8  Permit modifications and renewals are subject to the same procedural 
requirements, including those for public participation and federal review, which apply to 
initial permit issuance.9  
 The EPA has delegated to Tennessee, through the Tennessee Department of 
Environment and Conservation (“TDEC”), the authority to administer the Title V operating 
permit program within the State.  Title V permits issued by TDEC must include enforceable 
emission limitations and standards and such other conditions as are necessary to assure 
compliance with all applicable requirements at the time of permit issuance.10 “All applicable 
requirements” include standards or other requirements in state or federal regulations 
required under the CAA, including those that have been promulgated or approved by EPA 
through rulemaking at the time of issuance of a permit but that have future effective 
compliance dates, as well as standards provided for in Tennessee’s SIP that are effective at 
the time of permit issuance.11   
 
 B. Monitoring Requirements 

 
In addition to necessary emission limitations and standards, each Title V permit must 

contain sufficient monitoring, recordkeeping, reporting, and inspection and entry 
requirements to assure compliance with those limits.12 Monitoring requirements must “assure 
use of terms, test methods, units, averaging periods, and other statistical conventions 
consistent with the applicable requirement.”13 These monitoring requirements consist of both 
“periodic” and “umbrella” monitoring rules.14  

The periodic monitoring rule provides that where an applicable requirement does not, 
itself, “require periodic testing or instrumental or noninstrumental monitoring,” the permit-
writer must develop terms directing “periodic monitoring sufficient to yield reliable data from 
the relevant time period that are representative of the source’s compliance with the 

                                       
4 See id.   
5 See 40 C.F.R. § 70.   
6 See 42 U.S.C. § 7661(a). 
7 40 C.F.R. § 70.6(a)(2); 40 C.F.R. § 70.5(a)(1)(iii).   
8 See 40 C.F.R. § 70.7(b); 40 C.F.R. § 70.7(a)(2) (“[T]he program shall provide that the permitting authority take final 
action on each permit application (including a request for permit modification or renewal) within 18 months . . . after 
receiving a complete application.”).   
9 See 40 C.F.R. § 70.7(c)(1)(i). 
10 See 42 U.S.C. § 7661c(a); 40 C.F.R. § 70.6(a)(1).   
11 See 40 C.F.R. 70.2. 
12 See 40 C.F.R § 70.6(a)(1), § 70.6(a)(3), and § 70.6(c)(2).   
13 40 C.F.R. § 70.6(a)(3)(i)(B); 40 C.F.R. § 70.6(c)(1) (requiring “compliance certification, testing, monitoring, reporting, 
and recordkeeping requirements sufficient to assure compliance with the terms and conditions of the permit”) (emphasis 
added).   
14 See generally Sierra Club v. EPA, 536 F.3d 673 (D.C. Cir. 2011).   



permit.”15 In other words, if compliance with a given applicable requirement is a condition of 
the permit, the permit must contain monitoring of a frequency and type sufficient to assure 
compliance to the emitter, to the permitting authority, and to the public.   
 In instances where governing regulations set forth monitoring requirements 
inadequate to ensure compliance with certain applicable standards, the Title V permit must 
supplement those requirements to the extent necessary to ensure compliance with the 
permit’s terms and conditions.16 EPA has confirmed the rigor of Title V permit monitoring 
requirements.17  
  
II.  Substantive Comments  
 

A. The Draft Permit Fails to Include Appropriate Sulfur Dioxide Emissions Limits 
and Mercury Emissions Limits for Coal Boilers Required by MATS. 

 
As noted above, Title V permits must include all applicable requirements to which the 

permitted major source is subject.18 As explained in more detail below, the Kingston Fossil Plant is 
subject to the federal Mercury and Air Toxics Standards (“MATS”) and therefore the permit must 
incorporate its applicable requirements, including appropriate sulfur dioxide and mercury emissions 
limits.    

 
The MATS rule regulates emissions of toxic air pollutants, including mercury, from coal and 

oil-fired electric generating units.19  Mercury is a neurotoxin that poses significant hazards to public 
health.  Exposure to mercury is associated with adverse health effects such as impaired neurological 
development in fetuses, infants and children.20  According to the EPA, coal and oil-fired electric 
generating units are “by far the largest anthropogenic source of [mercury] in the U.S.” and emitted 
50% of the total domestic anthropogenic mercury emissions for the U.S. in 2005.21  Much of the 
mercury emitted into the atmosphere by EGUs is later deposited into waters around the United States.  
In a 2000 study, EPA found that “up to 28 percent of watersheds were estimated to have [mercury] 
deposition attributable to U.S. EGUs that contributes to potential exposures above the reference dose 
for methylmercury . . . .”22   

 
The MATS rule requires coal- and oil-fired electric generating units to meet national emission 

standards for hazardous air pollutants (“NESHAPs”).  40 C.F.R. § 63.9980.  An electric generating 
unit (“EGU”) is “a fossil fuel-fired combustion unit of more than 25 megawatts electric (MWe) that 
serves a generator that produces electricity for sale.”  40 C.F.R. § 63.10042; see also 42 U.S.C. § 

                                       
15 40 C.F.R. § 70.6(a)(3)(i)(B); 40 C.F.R. § 70.6(c)(2)(iv) (requiring that substances and parameters are to be sampled and 
monitored at reasonable intervals so as to assure compliance with the permit or applicable requirements).   
16 This “umbrella” monitoring rule, 40 C.F.R. § 70.6(a)(3)(C), backstops the periodic requirement by making clear that 
permit writers must also correct “a periodic monitoring requirement inadequate to the task of assuring compliance,” Sierra 
Club, 536 F.3d at 675.   
17 See In re U. S. Steel Corp., Petition No. V-2009-03, 2011 WL 3533368, at *5 (EPA Jan. 31, 2011) (concluding 
that “[t]he rationale for the monitoring requirements . . . must be clear and documented in the permit record” 
and that adequate monitoring is determined by careful, content-specific inquiry into the nature and variability of 
the emissions at issue); see also U.S. EPA, Order Granting in Part and Denying in Part Three Petitions for 
Objection to Permits, Petitions Nos. III-2012-06, III-2012-07, and III-20 13-02 (July 30, 2014) at 45; 
18 See 42 U.S.C. §§ 7661a(a) and 7661c(a); 40 C.F.R. § 70.6(a)(1). 
19 National Emissions Standards for Hazardous Air Pollutants from Coal- and Oil-Fired Electric Utility Steam Generating 
Units, 77 Fed. Reg. 9304, 9304 (Feb. 16, 2012).  
20 EPA, Mercury—Health Effects, http://www.epa.gov/mercury/effects.htm (last visited March 24, 2015). 
21 Id.  
22 77 Fed. Reg. at 9310.  



7412(a)(8).  The U.S. Environmental Protection Agency (“EPA”) expects that compliance with the 
MATS rule will prevent 370 premature deaths in Tennessee while creating up to $3 billion in health 
benefits in 2016 alone.23   

 
The MATS rule became effective on April 16, 2012.24  The standards, including those portions 
of MATS with future compliance deadlines, are currently applicable to all covered sources.  
See See 40 C.F.R. 70.2 (applicable requirements include those with future compliance 
deadlines).  For example, MATS are applicable to existing sources, even though the 
compliance deadline for these sources is April 16, 2015.  See 40 C.F.R. §§ 63.9981, 63.9982, 
63.10042, 63.9984.  As an existing coal-fired EGU, Kingston is currently subject to the MATS 
requirements, and must comply with these requirements by no later than the April 16, 2015 
deadline. 
 

For Kingston, the Mercury Air Toxics Standard (“MATS”) requires a hydrogen chloride 
(“HCl”) limit of 0.002 lb/MMBtu or, if the flue gas desulfurization scrubber is used 
continuously, an alternative sulfur dioxide limit of 0.2 lb/MMBtu.25   However, the Draft 
Permit does not include any limits for hydrogen chloride, and the sulfur dioxide limit of 2.8 
lb/MMBtuis 14 times the allowed limit, and violates MATS requirements.26  Accordingly, the 
Draft Permit must be revised to include the required limits for either HCl or sulfur dioxide in 
accordance with MATS requirements.  

The Draft Permit also lacks any emission limits for mercury for the 9 coal-fired boilers 
at Kingston, as required by MATS.27  The final permit must contain appropriate limits for 
mercury emissions from all 9 coal-fired boilers – 1.2 lb/TBtu - or else it will be rendered 
insufficient and improper. 

The omission of the applicable MATS requirements is contrary to the purpose and 
requirements of the Title V program.  A Title V permit is supposed to consolidate and clarify 
the requirements for a particular source.  This enables “the source, States, EPA, and the 
public to understand better the requirements to which the source is subject, and whether the 
source is meeting those requirements.”28  The Title V permit should contain sufficient 
information to allow a reader to compare the permit and the compliance reports for a facility 
and determine if there are any violations.  This in turn fosters “[i]ncreased source 
accountability and better enforcement.”29   

The Title V permit accomplishes this goal by compiling all of a source’s obligations, 
which would otherwise remain “scattered among numerous provisions of the SIP or Federal 
regulations.”30  In addition, “regulations are often written to cover broad source categories, 
therefore, it may be unclear which, and how, general regulations apply to a source.”31  A 
Title V permit must therefore include more than citations to applicable regulations; it must 
provide the substance of each requirement and serve as an “easy way to establish whether a 

                                       
23 EPA, Mercury and Air Toxics Standards in Tennessee (last updated Dec. 21, 2011), 
http://www.epa.gov/airquality/powerplanttoxics/whereyoulive/tn.html.   
24 EPA, National Emission Standards for Hazardous Air Pollutants from Coal and Oil-Fired Electric Utility Steam 
Generating Units, 77 Fed. Reg. 9304, 9304 (Feb. 16, 2012) (codified at 40 C.F.R. pts. 60 and 63).   
25 40 C.F.R. § 63.9991; 40 C.F.R. Part 63, Subpart UUUUU, Table 2. 
26 Draft Permit at 25, Condition E3-5. 
27 40 C.F.R. § 63.9991; 40 C.F.R. Part 63, Subpart UUUUU, Table 2. 
28 57 Fed. Reg. at 32,251.   
29 Id.   
30 Id.   
31 Id.   



source is in compliance with regulations under the Act.”32  In addition, the content of the 
regulations must be included in draft permits in order to provide the public with sufficient 
notice of a facility’s Clean Air Act obligations. 
 

The Draft Permit must be revised to specify and incorporate the specific MATS 
emissions limits, as well as the requirements for monitoring, recordkeeping and reporting 
that apply to Kingston. 
 
 

D. The Compliance Monitoring Requirements in the Draft Permit Are Impermissibly 
Lax 

 
 As currently written, the Draft Permit establishes compliance methods for opacity and 
particulate matter (“PM”) that are impermissibly infrequent, with no rational relationship to 
the continuous compliance required by the permit.  
 As noted above, Title V permits must contain sufficient monitoring, recordkeeping, 
reporting, and inspection and entry requirements to assure compliance with permit limits.33 
Accordingly, it is the obligation of the permit writer to incorporate terms directing “periodic 
monitoring sufficient to yield reliable data from the relevant time period that are 
representative of the source’s compliance with the permit.”34  
 For PM, the Draft Permit sets a limit of “0.03 pounds per million Btu of heat input,” a 
limit that must be met at all times, but establishes annual stack testing as the compliance 
method.35 For opacity, the Draft Permit contemplates requiring visible pollution to never 
exceed 20% opacity, aside from short periods of no longer than 6 minutes occurring no 
more frequently than once per hour where opacity may rise to 40%.36 The Draft Permit’s 
compliance method for opacity is a biannual Method 9 test (Method 9 is a visual 
interpretation of smokestack emissions). Evaluating short-term emission standards for PM 
and opacity with annual or biannual spot-checks is entirely incompatible with the 
requirement that the compliance methods be “sufficient to yield reliable data from the 
relevant time period that are representative of the source’s compliance with the permit,” 
particularly where, as here, the permit requires continuous generation of emissions data.37  
TDEC is obligated to correct this defect by using its Continuous Emissions Monitoring System 
(“CEMS”) and continuous opacity monitoring system (“COMS”), for both evaluation and 
compliance with the PM and opacity requirements applicable to Kingston.38  Additionally, the 
permit should allow for alternate methods of determining non-compliance based on other 
credible evidence. 
 

E.  The Draft Permit Contains Improper Requirements Related to Startup, Shutdown 
and Maintenance (“SSM”) Requirements 

 

                                       
32 Id.   
33 See 40 C.F.R § 70.6(a)(1), § 70.6(a)(3), and § 70.6(c)(2). 
34 40 C.F.R. § 70.6(a)(3)(i)(B); 40 C.F.R. § 70.6(c)(2)(iv) (requiring that substances and parameters are to be 
sampled and monitored at reasonable intervals so as to assure compliance with the permit or applicable 
requirements).  
35 Draft Permit at 24, Condition E-3-4. 
36 Draft Permit at 25, Condition E3-8.  
37 40 C.F.R. § 70.6(a)(3)(i)(B) 
38 Sierra Club, 536 F.3d at 675. 



The current language related to SSM requirements in the Draft Permit is insufficient to 
comply with SSM provisions of the MATS rule.  Although the Section B9 of the permit 
contains SSM language, that language is outdated and should be replaced with updated 
MATS SSM requirements.  
 
The Draft Permit provides “due allowance” for visible emissions (opacity) in excess of permit 
limits when such emissions are “necessary or unavoidable due to routine startup and 
shutdown conditions.”  See Draft Permit at 26, Condition E3-9, and 14, Condition D1.  The 
Draft Permit also requires TVA to take “reasonable measures” to minimize emissions during 
these periods.  See Draft Permit at 10, Condition B9.  These provisions are impermissibly lax, 
and must be replaced with the new startup and shutdown requirements of the MATS rule. 
 
The MATS rule includes compliance monitoring requirements (40 CFR §§ 63.10000 and 
63.10020), work practice standards for periods of startup and shutdown (40 CFR Pt. 63, 
Subpt. UUUUU, Tbl. 3), and requirements for recording certain data during periods of startup 
and shutdown (40 CFR § 63.10020(e)).  All of these are applicable requirements for 
Kingston, and all of these must be listed as such in Section E of the Title V Permit. 
 
  
III. Conclusion 
 
 For the foregoing reasons, the Draft Permit must be revised consistent with the 
arguments above before it is finalized.   
 
Dated: March 25, 2015 
 
 
 
 /s/   
Angela Garrone Southeast Energy Research Attorney 
Southern Alliance for Clean Energy 
P.O. Box 1842  
Knoxville, TN 37901 
(865) 637-6055 ex. 23 
angela@cleanenergy.org  
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