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STATEMENT OF INTEREST 

 The Village of Pinecrest (Pinecrest or Village) is a Florida 

municipality located within Miami-Dade County authorized under Florida 

law to exercise governmental power for the protection of the health, safety 

and welfare of its approximately 19,000 residents, and to conduct the daily 

operations necessary to meet that responsibility.  Pinecrest, at a significant 

cost, obtains the electricity needed for its operations from Florida Power & 

Light Company (FPL), which also exclusively serves the Village’s residents 

and businesses.  The Village asked to appear as amicus curiae in this case to 

address the constitutionality of the nuclear cost recovery statute, as codified 

in Sections 366.93, and 403.519(4), Florida Statutes.  Appellants have 

identified a critical flaw in the statute in that it confers on the Florida Public 

Service Commission an impermissible level of discretion in determining 

rates for customers of companies, like FPL, that are intended beneficiaries of 

the statute.  The Village believes that it and its residents and businesses, as 

rate-paying consumers and as persons also potentially impacted by FPL’s 

proposed transmission lines associated with its new nuclear power plant 

project at Turkey Point, would be substantially affected by the resolution of 

this issue, and that numerous other local governments and their 

constituencies are likewise affected.  Accordingly, this appeal presents 
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issues of statewide importance.  Pinecrest believes its participation will 

assist the Court in resolving the issues in this case. 

SUMMARY OF THE ARGUMENT 

The Florida Public Service Commission (Commission) is charged 

under Section 366.06, Florida Statutes, with fixing fair, just and reasonable 

rates.  This standard has a history reaching back more than a century with 

origins in the Common Law.  It has been universally codified by state 

legislatures and Congress, and defined and interpreted by courts at every 

level.  To apply this standard, courts and regulatory commissions must 

balance the interests of customers and shareholders. 

The nuclear cost recovery law codified in Sections 366.93 and 

403.519(4), Florida Statutes, allows advanced nuclear cost recovery 

(“ANCR”) in rates without a fair, just and reasonable determination and thus 

constitutes an impermissible delegation of legislative authority.  

Essentially, to approve the ANCR requested by the utilities, the 

Commission has interpreted the nuclear cost recovery law to avoid 

application of the fair, just and reasonable standard.  When the fair, just and 

reasonable standard is removed, the balancing of customer and shareholder 

interests also is removed. 
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Absent even minimal standards to govern ANCR, the Commission is 

left with unbridled discretion to set policy and assumes the function reserved 

to the Legislature under Article II, Section 3 of the Florida Constitution.  As 

a result, the Commission has rendered inconsistent interpretations of the 

nuclear cost recovery law which would flaunt the fair, just and reasonable 

standard of ratemaking should it be applied.  

STANDARD OF REVIEW 

 Whether the nuclear cost recovery statute is unconstitutional on its 

face as an unlawful delegation of legislative power prohibited by Article II, 

Section 3 of the Florida Constitution is a question of law, and therefore, the 

standard of review as to this issue should be de novo. 
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ARGUMENT 

I. HISTORICAL BACKGROUND 

Consumer protection is the manifest purpose of public utility and 

common carrier rate regulations.1  For more than a century American courts 

have reviewed rate regulations enacted under state police powers to 

determine whether such regulations are reasonably related to this obvious 

governmental interest.2   

However, a review of the history of public utility rate regulation 

reveals an inherent tension between the utility customer’s right to be free 

from unreasonable exactions of funds by a utility3 and the right of a utility 

                                                
1 Federal Power Comm’n v. Natural Gas Pipeline Co., 315 U.S. 575, 583 
(1942).   
2 See, e.g., Chicago, M. & St. P. Ry. v. Minnesota, 134 U.S. 418 (1890) 
(holding that the railroad is not free from the legislative enactment granting 
the railroad commission the power to regulate rate, but that rates set by the 
commission are reviewable by the court); Wilcox v. Consolidated Gas Co., 
212 U.S. 19 (1909) (finding regulatory acts did not deprive company of 
reasonable rates of return). 
3 Smyth v. Ames, 169 U.S. 466, 544, note 3 (1898); State ex rel. Watts 
Engineering Co. v. Public Service Com., 191 S.W. 412 (Mo. 1917); Atl. City 
Sewerage Co. v. Bd. of Public Util. Comm'rs, 26 A. 2d 71, 76 (N.J. 1942); 
Klamath Off-Project Water Users, Inc. v. PacifiCorp, 240 P. 3d 94 (Or. Ct. 
App. 2010). 
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investor to just compensation for its investment in the utility.4  When 

analyzing these conflicting interests, courts consistently have inquired 

whether the rates established are ultimately “fair, just and reasonable.”5  

Although this standard has its origins in the Common Law,6 it has been 

universally codified with only minor deviation.  The fair, just and reasonable 

standard constrains both legislatures and the regulatory commissions to 

which they customarily delegate rate setting authority.  Courts consistently 

have found that whatever method has been chosen for calculating 

appropriate rates for a utility,7 if the rates set effectively balance the utility 

investors’ interest in achieving a reasonable rate of return against the 

customers’ interest in paying a reasonable price for the service, then the rates 

are “fair, just and reasonable.”8   

                                                
4 Federal Power Com. v. Hope Natural Gas Co., 320 U.S. 591 (1944); Gulf 
Power Co. v. Bevis, 296 So. 2d 482 (Fla. 1974). 
 

5 Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989); Fed. Power Com. v. 
Hope Natural Gas Co., Supra, note 4; Fed. Power Comm’n v. Natural Gas 
Pipeline Co., Supra, note 1; Gulf Power v. Bevis, Supra, note 4.   
6 Munn v. Illinois, 94 U.S. 113, 133-135 (1877). 
7 Applying the rate base “prudent investment” theory or the “used and 
useful” theory (among others), for example. 
8 Gulf Power v. Bevis, Supra, note 4. 
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It is the universal acceptance of this fair, just and reasonable standard 

coupled with the long experience courts and regulators have in its 

application which enables a legislature to delegate to a state utility 

commission some degree of discretion in exercising the legislative power of 

rate setting. 

Florida’s regulatory law reflects these ideals.  In enacting Florida’s 

public utility regulatory law in 1951, the Legislature invoked its police 

powers to protect the public’s welfare from inevitable abuses if a natural 

monopoly were to be allowed to act only in its self-interest, declaring: 

The regulation of public utilities as defined herein 
is declared to be in the public interest and this Act 
shall be deemed to be an exercise of the police 
power of the state for the protection of the public 
welfare and all the provisions hereof shall be 
liberally construed for the accomplishment of that 
purpose.[9] 

 
By this declaration the Legislature identified the manifest purpose of 

Florida’s public utility regulatory law: the protection of the public welfare.  

Where a regulatory program cannot by some rational interpretation be said 

to protect the public welfare, it has ceased to serve its legitimate purpose.   

                                                
9 Ch. 26545, Laws of Fla. (1951). 
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In 1951, by delegating in Section 366.06, Florida Statutes, to the 

Florida Public Service Commission (Commission) the authority to 

“determine and fix fair, just and reasonable rates . . . .” the Legislature 

expressly recognized the constitutional dimensions of rate regulation and the 

concomitant balancing act the Commission is to perform.10  The 

Commission thus has been continually bound by the standard of fair, just 

and reasonable rates, and is constitutionally required to balance the 

competing interests of customers and shareholders.11 

A. The Rate-Setting Process Established in the Nuclear Cost-
Recovery Law. 

 
A brief explanation of the two step process for including the utilities’ 

nuclear costs, ultimately, in base rates is warranted.  Under the ANCR, the 

utility annually files with the Commission costs incurred and projected for 

each year which are alleged to be associated with nuclear plant and related 

transmission projects.  The utility then requests that such costs be recovered 

through the capacity cost recovery clause. 

                                                
10 The Legislature characterizes the rate-setting standard as a “just, 
reasonable and compensatory” standard in Section 366.041, Florida Statutes.  
A virtually synonymous standard is the “fair, just and reasonable” standard 
found in Section 366.06, Florida Statutes, discussed in more depth in this 
brief. 
11 Gulf Power v. Bevis, Supra, note 4. 
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After the nuclear project and transmission facilities are placed into 

service and actually serving customers, the utility accumulates all the 

nuclear costs incurred which previously were being recovered through the 

capacity cost recovery charge, together with the utility’s projected operating 

expenses for the first twelve months of service.  The utility then incorporates 

these investments and costs into its rate base and operating expenses, 

together with all of its other capital investments and operating costs for its 

gas plants, coal plants, etc.   

The accumulated capital investments and operating costs comprise the 

utilities revenue requirements.  The fair, just and reasonable standard is not, 

and has never, been applied to alleged nuclear investments and project 

expenses as of this time.  Rather, this revenue requirement is then filed with 

the Commission and, as Section 366.93(4), Florida Statutes, mandates, “the 

utility shall be allowed to increase its base rate charges by the projected 

annual revenue requirements” of the nuclear project.  Thus, the utility’s 

revenue requirements associated with the nuclear project, which never have 

seen application of the fair, just and reasonable rate standard, are combined 

with the utility’s other revenue requirements and associated rates. 

B. The Failure to Identify a Fair, Just and Reasonable Rate 
Standard Or Similar Standard Renders the Nuclear Cost 
Recovery Law Unconstitutional. 
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The fair, just and reasonable rates standard, until passage of the 

nuclear cost recovery law, has been applied in every aspect of setting rates 

for Florida’s utilities.  The standard applies in traditional file-and-suspend 

rate cases pursuant to Section 366.06, Florida Statutes.  In addition, more 

than half of the rates customers pay to FPL and PEF are established outside 

of the file-and-suspend process through the use of various cost recovery 

clauses.12   Some of these rate adjustment clauses allow utilities more 

immediate recovery of those operating costs which are subject to significant 

and rapid changes in amount outside of the utility’s control, such as the 

perennially volatile price of generating fuel.   

The Legislature more recently has extended these clauses to include a 

utility’s expedited recovery of  large capital investments, such as capital 

invested to retrofit power plants to comply with environmental regulations.13  

The critical distinction between the nuclear cost recovery law being 

challenged and the statute authorizing the environmental cost recovery 

mechanism is the express application by statute of the fair, just and 
                                                
12 Florida Public Service Commission, Report to the Legislature on Utility 
Revenue Decoupling (2008) 
(http://www.floridapsc.com/publications/pdf/electricgas /Decoupling 
Report_To_Legislature.pdf) 
13 § 366.8255, Fla. Stat. (2011). 
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reasonable rate standard.14  The environmental cost recovery statute 

explicitly references Section 366.06, Florida Statutes, where the fair, just 

and reasonable standard is codified. 

The additional Commission-established cost recovery clauses were 

established expressly in reliance on the Commission’s general rate setting 

authority under Section 366.06, Florida Statutes, and thus also are governed 

by that section’s requirement that rates be fair, just and reasonable. 

In stark contrast, the nuclear cost recovery law contains no reference 

to the fair, just and reasonable standard, nor Section 366.06, Florida Statutes.  

In fact, the Commission has interpreted the nuclear cost recovery law’s 

silence in this regard to mean that the fair, just and reasonable rate standard 

does not apply to nuclear investments and costs.15   

In concluding that it did not have the authority to force a utility to 

share the risk of recovery of its nuclear investments and costs, the 

Commission found as follows: 

Here, our authority pursuant to Section 366.06, 
F.S., to set fair, just, and reasonable rates does not 
control cost recovery, because the Florida 
Legislature enacted Section 366.93, F.S., to 

                                                
14 § 366.8255(4), Fla. Stat. (2011). 
15 In re nuclear cost recovery clause, 11 F.P.S.C. 2:44 (2011).   
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specifically govern nuclear cost recovery in 
Florida.[16] 

 
For the first time in its history of regulating the rates of Florida’s utilities, 

the Commission determined that it could do so without reference to the 

guiding standard of fair, just and reasonable rates.  Instead, the Commission 

suggests that, while it has no authority to deny recovery of nuclear  costs and 

investments, it may invoke the Commission’s “broad ratemaking powers to 

set fair, just, and reasonable rates and charges pursuant to Section 366.04, 

F.S.” to allow a utility to adjust the timing of its recovery of such costs and 

investments.17  Clearly, the nuclear cost recovery law’s failure to invoke the 

fair, just and reasonable rate standard or some similar standard to guide the 

Commission’s nuclear rate-setting obligation, has resulted in the 

Commission acting with unbridled discretion and establishing policy in an 

unconstitutional manner. 

II. SECTIONS 366.93 AND 403.519(4), FLORIDA STATUTES, 
CONSTITUTE AN UNCONSTITUTIONAL DELEGATION OF 
LEGISLATIVE AUTHORITY BECAUSE THE LEGISLATURE 
FAILED TO PROVIDE ADEQUATE STANDARDS TO GUIDE 
THE COMMISSION IN ITS IMPLEMENTATION AND 
ADMINISTRATION OF THE STATUTE.  

 

                                                
16 Id.   
17 Id.   
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In enacting  the nuclear cost recovery law,18 and subsequent 

amendments,19 the Legislature failed to articulate any standard to guide the 

Commission in administering the law.  In its attempts to administer a law 

devoid of guidance or standards, the Commission has taken on the mantle of 

lawmaker by issuing a series of decisions that establish new policy where 

none is articulated by the Legislature. 

 Article II, Section 3 of the Florida Constitution provides: 

Branches of government.— The powers of the 
state government shall be divided into legislative, 
executive and judicial branches. No person 
belonging to one branch shall exercise any powers 
appertaining to either of the other branches unless 
expressly provided herein. 

 
This Court has read the second sentence of Article II, Section 3 to 

require the observance of a strict separation of powers.  In explaining this 

mandatory separation of powers this Court said: 

[U]ntil the provisions of Article II, Section 3 of the 
Florida Constitution are altered by the people we 
deem the doctrine of nondelegation of legislative 
power to be viable in this State.  Under this 
doctrine fundamental and primary policy decisions 
shall be made by members of the legislature who 
are elected to perform those tasks, and 

                                                
18 § 366.93,  Fla. Stat. (2011) and § 403.519(4)(e), Fla. Stat. (2011) first 
enacted in Ch. 06-230, §§ 43 and 44, Laws of Fla. (2006).  
19 Ch. 07-117, Laws of Fla. (2007); Ch. 08-227, Laws of Fla. (2008). 
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administration of legislative programs must be 
pursuant to some minimal standards and guidelines 
ascertainable by reference to the enactment 
establishing the program.[20] 

 
 This Court has made clear that statutes which charge an agency with 

the implementation of policy must not repose in that agency unfettered 

discretion so that the agency is not implementing policy but creating it.  As 

early as 1919, this Court opined that: 

The legislature may not delegate the power to 
enact a law, or to declare what the law shall be, or 
to exercise an unrestricted discretion in applying a 
law; but may enact a law complete in itself 
designed to accomplish a general public purpose, 
and may expressly authorize designated officials 
within definite valid limitations to provide rules 
and regulations for the complete operation and 
enforcement of the law within its expressed 
general purpose.[21] 

 
 This Court has maintained this view for nearly a century, expressly 

invoking the non-delegation doctrine in 1978 in Askew v. Cross Keys 

Waterways,22 and re-affirming the doctrine in 2004 in Bush v. Schiavo.23 

                                                
20 Askew v. Cross Key Waterways, 372 So. 2d 913, 925 (Fla. 1978) 
(emphasis in original).   
 
21 Bailey v. Van Pelt, 82 So. 789, 793 (Fla. 1919). 
 
22 Supra, note 20. 
23 885 So. 2d 321 (Fla. 2004). 
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 As discussed previously, until enactment of the nuclear cost recovery 

law, all rates set by the Commission had been set by reference to the “fair, 

just and reasonable” rate standard.  Though this standard provides the 

Commission with broad discretion, it nevertheless constrains the 

Commission to set rates within a zone of reasonableness which may be 

scrutinized by this Court.  If rates are established within this zone, the 

utility’s customers should be paying rates that are no higher than necessary 

to insure the utility’s recovery of costs of doing business, and a fair rate of 

return on investments.24   

 The nuclear cost recovery law does not limit the Commission’s 

discretion in this way.  Indeed, no explicit reference is made to the fair, just 

and reasonable standard in Sections 366.93 or 403.519, Florida Statutes, nor 

is other guidance given to the Commission.25 

                                                
24 Gulf Power v. Bevis, Supra, note 4. 
25 The unprecedented nature of this unfettered rate relief for utilities is 
confirmed by the Legislature’s concomitant passage of Section 
403.519(4)(e), Florida Statutes.  Chapter 403 is titled “Environmental 
Control,” and the new Section 403.519(4)(e) virtually restates the 
Legislature’s bestowal in Section 366.93, Florida Statutes, of virtually 
unbridled discretion on the Commission to raise customer rates to cover a 
utility’s nuclear investments and costs. 
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 An example of guidance which the Legislature has provided to the 

Commission is found in Section 366.041, Florida Statutes, where the 

Legislature authorizes the Commission, when setting rates, to give 

consideration to “the efficiency, sufficiency, and adequacy of the facilities 

provided and the services rendered; the cost of providing such service and 

the value of such service to the public; the ability of the utility to improve 

such service and facilities; and energy conservation and the efficient use of 

alternative energy resources . . . .” 

 Instead, the Commission has exercised unbridled discretion to 

authorize rates solely to “promote utility investment in nuclear power 

plants.”26  The Commission has read this clause as a license to establish rates 

in such a fashion as to guarantee the construction of nuclear power plants.  

Thus, the Commission has to this date failed to deny to FPL or PEF recovery 

of any claim for costs associated with the development of the new nuclear 

power plants.27   

                                                
26 § 366.93(2), Fla. Stat. (2011).   
27 In Order No. PSC-11-0095-FOF-EI, FPL withdrew its request to recover 
lobbyist registration expenses through the nuclear cost pass-through  after a 
PSC witness testified that it is Commission practice to disallow lobbying 
costs. The Commission has found on numerous occasions that lobbying 
costs should be borne by utility investors since there is no evidence that 
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 The Commission has rejected proposals made by customer 

representatives in nuclear cost recovery proceedings on the basis that the 

fair, just and reasonable rates standard does not apply.  For example, 

customer representatives requested implementation of a “risk sharing” 

measure designed to “provide an incentive for a utility to complete a nuclear 

project within an appropriate, established cost threshold.”28  The 

Commission rejected the request, finding that the fair, just and reasonable 

rate standard could not be applied to limit the utilities’ recovery of nuclear 

costs.  The Commission concluded that the Legislature expressly excluded 

the application of the fair, just and reasonable rates standard when it required 

the Commission to, by rule, establish alternative cost recovery mechanisms 

that “promote utility investment in nuclear . . . power plants and allow for 

the recovery in rates of all prudently incurred costs . . . .”29 

 This is in stark contrast to the situation in which a utility has requested 

a means to facilitate recovery of its nuclear costs.  Curiously, in approving 

the utility’s request to defer recovery of certain nuclear costs to a later date, 

                                                                                                                                            
customers receive any benefits from such expenditures.   In re nuclear cost 
recover clause, 11 F.P.S.C. 11:254 (2011).   
28 In re nuclear cost recovery clause, Docket No. 100009-EI, Post-Hearing 
Staff Recommendation. 
29 In re nuclear cost recovery clause, 09 F.P.S.C. 1:222 (2009).    
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the Commission found authority for deferral is “derived from our broad 

ratemaking powers to set fair, just, and reasonable rates and charges 

pursuant to Section 366.04, F.S.,[30] and that such deferral does not conflict 

with the ultimate directive of Section 366.93, F.S., to allow recovery of all 

prudently incurred costs.”31  Thus, the Commission has taken the position 

that the fair, just and reasonable standard applies where a utility requests 

additional time to recover nuclear costs, but cannot be applied when a 

customer representative challenges whether nuclear costs should be 

recovered in rates at all.  The Commission is necessarily “say[ing] what the 

law shall be,” a role prohibited to it by the Florida Constitution.32   

 Should the proposed nuclear units ever enter commercial service,33 the 

nuclear cost recovery law, again, will force the Commission to make policy 

in an unconstitutional manner.  Section 366.93(4), Florida Statutes, requires 

the Commission to summarily authorize an adjustment in base rates upon the 

                                                
30 Note that the authority the Commission describes is derived from Sections 
366.041, 366.05 and 366.06, Florida Statutes, not Section 366.04, Florida 
Statutes. 
31 In re nuclear cost recovery clause, Supra, note 15.   
32 Sarasota County v. Barg, 302 So. 2d 737 (Fla. 1974) (quoting Conner v. 
Joe Hatton, Inc., 216 So. 2d 209 (Fla. 1968)). 
33 An eventuality which is far from certain to occur. See the Southern 
Alliance for Clean Energy’s Initial Brief on the Merits. 
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nuclear power plant (or associated facilities) being placed into service.  No 

provision of the nuclear cost recovery law addresses whether the fair, just 

and reasonable rates standard, or any other standard, should apply in setting 

the new base rate under this section.34  The Commission will be forced to 

determine whether the fair, just and reasonable rate standard should apply 

when nuclear related costs and investments are combined with the utility’s 

other costs and investments in base rates. 

 The implications of the Commission’s determination are far-reaching.  

A Commission interpretation that the statute prohibits it from applying the 

fair, just and reasonable rate standard will eliminate the balancing of 

interests which would otherwise occur outside of the nuclear context.  

III. CONCLUSION 

 For the above reasons, amicus curiae, Village of Pinecrest, urges this 

Court to declare the nuclear cost recovery law, as first enacted in Chapter 

                                                
34 See, Section 366.93(4), Florida Statutes, which requires the Commission 
to allow the utility to increase its base rate charges by the projected annual 
revenue requirements of the nuclear power plant based on the annual 
revenue requirements of the plant for the first 12 months of operation. The 
Legislature has offered no guidance whether standards provided in Sections 
366.041 and 366.06, Florida Statutes, shall apply in this context.  
Presumably the Commission will be required to interpret the statute years 
from now when, or if, the proposed nuclear power plants are placed into 
service, thus once again establishing policy where the Legislature failed to 
do so. 
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2006-230, Laws of Florida, and subsequently amended, unconstitutional on 

its face or in the alternative, unconstitutional as applied by the Florida Public 

Service Commission. The Village further requests that this Court remand the 

matter to the Commission with instructions to conduct proceedings as may 

be necessary to determine the amount of refunds to customers as may be 

due. 
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